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COBB, PRESIDING JUSTICE, FOR THE COURT:
1.  Atissueinthisceseis whether awitness to a service dation gasoline exploson which killed sx
people unrdated to him is aforesaedble plantiff to whom the defendants owed aduty of care. Under the
precedent of this Court, no such duty was owed. Therefore we afirm the trid court’s grant of summeary
judgment for the defendants

FACTSAND PROCEDURAL HISTORY



2. OnAugug 9, 1998, an underground gasolinetank a aTexaco Fagt Lane sarvice gation in Biloxi,
Missssppi wasbangfilled fromafud truck owned by Premium Tank Lines, Inc. (Premium) and operated
by Bruce Jordan (Jordan). During the fuding procedure the tank overflowed, and a large quantity of
gesdline soilledinto anearby intersection whereit ignited. Theensuing fireresulted in property damageand
persond injuries, induding severd fatdities

18.  Damy Sachfidd, theplaintiff inthetrid court bd ow, wasa the Texaco Saion purchasing gasoline
for his automohile and witnessed the explasion and the painful deeth of the vicims: Accompanying him
were his son, Kurt Sachfidd, and a good friend, David Rogers. Satchfidd aleges that his vehide was
goproximatdly five feet awvay from the exploson and thet witnessing the explosion and the vidlent, painful
degths of hisfdlow dtizens causad him to suffer from emationd shock and trauma. He dso dleges that
hewasinimmediaefear of imminent desth or injury to himsdlf, hisson and hisdosefriend, and hewasleft
with permanent psychologicd injury requiring ongoing medicd trestment.! Satchfield sought recovery for
hisinjuriesfrom RR. Morrison & Sons, Inc. (Morrison), the owner of the Texaco gation in question, as
wdl as Premium and Jordan. Following Satchfied’s complaint, Morrison propounded requests for
admissions seeking only to establish thet Satchfidd was not rdlated to the vidims.

4.  Basad upon Sachfidd s afirmaive regponse to these inquiries, Morrison filed a motion for
summay judgment. Morrison daimed that, as a matter of law, Satichfield could not recover because he
isnot relaed to any of thevicims  Premium and Jordan subssquently filed smilar motions Conduding

thet Satchfidd' s daims were those of abysander, and Snce it was undiputed that he was not physically

! Spedificaly, Satchfield dlegesthat he suffersfrom mental anguish, mental shock, survivor' sguilt,
flashbacks, depression, post-traumatic stress disorder, psychologica trauma and other psychological
damages which resulted in continuous psychiatric trestment and care for him.
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injured as aresult of the fire and exploson and that hewas nat rdated to any of thevictims, thetrid court
granted summary judgment for the defendants. From that judgment Satchfidd gppedls.
ANALYSS
5.  This Court gpplies a de novo sandard of review of atrid court's grant or denid of summary
judgment. Hudson v. Courtesy Motors, Inc., 794 So.2d 999, 1002 (Miss. 2001); Jenkins v. Ohio
Cas.Ins. Co., 794 S0.2d 228, 232 (Miss. 2001); Heiglev. Heigle, 771 So0.2d 341, 345 (Miss. 2000).
Our gppdlate sandard for reviewing the granting or denid of summary judgment is the same Sandard as
thet of thetrid court under Rule 56(C) of the Missssppi Rulesof Civil Procedure: summary judgment shal
be granted if "the pleadings, depogitions, answers to interrogetories and admissions on file, together with
afidavits if any, show that there is no genuine issue as to any materid fact..." Hudson, 794 So.2d a
1002; Jenkins, 794 So.2d at 232; Heigle, 771 So.2d & 345. The burden of demondrating thet no
ganune isue of fact exigsisonthemoving party. 1d. "The presence of fact issuesintherecord doesnot
per = attitle aparty to avoid summary judgment. The court must be convinced that the factud issueisa
meaterid one, onethat mattersinan outcome determinativesense.... [ T]heexigence of ahundred contested
issues of fact will nat thwart summary judgment where thereis no genuine dispute regarding the materid
Issues of fact." Hudson, 794 So.2d at 1002 (quoting SSmmons v. Thompson Mach. of Miss,, Inc.,,
631 So.2d 798, 801 (Miss. 1994)).
l. No closerelationship between Satchfield and victims.

6.  Morrison, Premium and Jorden assart that summary judgment was proper because Satchfidd,
unrdated to any of the vicims, cannat satify the dements necessary to support hisdaim. Thetrid court

agreed.



1. InEntex, Inc. v. McGuire, 414 So. 2d 437 (Miss. 1982), this Court set the sandard for

determining whether a defendant has aduty of care to abydander plantiff:
Indetermining, . . . whether defendant should reasonadly foressetheinjury to plaintiff, or,
.. . whether defendant owes plaintiff aduty of care, the courtswill take into account such
factors asthefalowing: (1) Whether plaintiff was located near the scene of the acaident
as contragted with onewho was adisance away fromit. (2) Whether the shock resullted
from a direct emationd impact upon plaintiff from the sensory and contemporaneous
obsarvance of the accident, as contrasted with learning of the accident from others after
its occurrence.  (3) Whether plaintiff and victim were closely related, as
contrasted with an absence of any rddionship or the presence of only a digance
relaionghip.
| d. at 444 (quoting Dillon v. Legg, 441 P.2d 912, 920 (Cd. 1968)) (emphasisadded). In O’ Cain v.
Harvey Freeman & Sons, Inc., 603 So. 2d 824 (Miss. 1991), this Court hdd that, in Entex, the
“Court set out the criteriawhichonemust meet onadamof enctiond traumaby abysande]” 1d.
at 829 (emphadis added).
18.  Sachfidd arguesthat Entex doesnat foredosehisdam. Hearguesthat caseisonly oneinalong
line of cases rdaed to recovery for emotiona harm or injury and that Entex has been subgtantidly
expanded. He arguestha the factorslaid out in Entex are not mandatory dements of foreseeghility, but
rather only guiddinesfor that determination. For support, Satchfidd pointsout thet Dillon v. Legg, 441
P. 2d 912 (Cd. 1968), the Cdifornia case which lad out the factors this Court adopted in Entex,
expresdy required that foreseeability be adjudicated on a case-by-casebass. Seeid. a 920.
19.  While Sachfidd's andyss of Dillon is corredt, it is not persuasve authority.  Numerous
Missssppi cases have redfirmed the goplicability of the factors sat forth in the Entex decison as they
relate to bystander recovery for emationd disressin Missssippi. Asmentioned previoudy, O’ Cain hdd

that, iIn Entex, the“Court s&t out the criter iawhichonemust megt onadamof emationd traumaby



a bydander]” 1d. a 829 (emphasis added). In Summers ex rel. Dawson v. St. Andrew’s
Episcopal Schooal, Inc., 759 So. 2d 1203 (Miss. 2000), this Court quoted the Entex factors as the
gandard to determine whether the parents of a child could recover damages for emotiond didtress for
injuriesthe child sudtained a& schodl. 1d. at 1210. Although in Summers recovery was barred by the
falureof the plaintiffsto sty the contermporaneous observation reguirement, the Court dearly reaffirmed
the gpplicability of dl the Entex factors by dating thet the plaintiffs “fail[ed] the criteriaas abysander as
enumegaedin Entex.” 1d. Seealsolll.Cent. R.R.v. Hawkins, 830 So. 2d 1162, 1174-75 (Miss.
2002) (holding thet there are three criteriarequired to quaify as abystander who is owed aduty of care,
one of which is rdaedness); Thomas v. Global Boat Builders & Repairmen, Inc., 482 So. 2d
1112, 1117 (Miss 1986) (affirming dismissal of emationd didressdamwhere, inter dia, the plantiff was
not related to the victim).

110. TheMis3ssppi federd courtshavedso addressed bystander recovery for emotiond distress, diting
Entex. See Moore v. Kroger Co., 800 F. Supp. 429, 433 (N.D. Miss. 1992) (denied emotiond
digressdamsof family membersof victim of motor vehide accident when family membersdid not witness
accident), aff’ d mem. 18 F.3d 936 (5th Cir. 1994); Campbell v. Beverly Enterprises, 724 F. Supp.
439, 441 (SD. Miss 1989) (denied emationd digressdam of family membersof andlegedly midreated
nursng home patient because the family members did not obsarve the dleged midregtment).

11. Sachfidd cites Plaisance v. Texaco, Inc., 937 F.2d 1004 (5th Cir. 1991), where a Fifth
Circuit pand recognized daimsfor purdy emationd injuries under the JonesAct. However, on rehearing
en banc, the en banc FHfth Circuit conduded thet it was not reguired to decide whether or under what

drcumdances it might permit recovery of damagesfor purdy emationd injuries Plaisance v. Texaco,



Inc., 966 F.2d 166, 169 (5th Cir. 1992) (en banc). Sinceit involved the Jones Act and federd maritime
law and given the decison by the en banc Ffth Circuit, Plai sance isnether controlling nor persuasveon
the Missssppi law issue before us today.

112.  The SupremeCourt of Connecticut hasdiscussad why thethree-prong test set forthin Entex must
be adhered to grictly:

We are awvare that the gpplication of pure rules of foresseability could leed to unlimited
ligaility. "[T]hereare ample palicy concernsfor stting limits or adminigrative bounderies
esablishing the permissible ingtances of recovery. There are fears of flooding the courts
with 'sourious and fraudulent daims; problems of proof of the damage suffered; exposng
the defendant to an endless number of dams, and economic burdens on indudry.”
Lejeunev. Rayne Branch Hospital, 556 S0.2d 559, 566 (La 1990). For example,
“[i]t would be an entirdy unreasonable burden on dl humen ativity if the defendant who
hasendangered one person wereto be compelled to pay for thelacerated fedingsof every
other person disturbed by reason of it, induding every bystander shocked at an
accident, and every digant rdaive of the parson injured, aswdl asdl hisfriends™ W.
Prosser & P. Keeton, Torts (5th Ed. 1984) 88 54, p. 366; Thing v. La Chusa, supra,
48 Cd.3d at 666-67, 771 P.2d 814, 257 Ca.Rptr. 865. . . .

With these condderations in mind, and borrowing from the experience of other
juridictions, we agree that spedific limitations must be impaosed upon the reasoncble
foresaeability rule. We recognize that those limitations, dbeit somewhat arbitrary, are
"necessay in order nat to leave the liability of a negligent defendant open to undue
extengonby theverdict of sympetheticjuries, who under our sysem must defineand goply
any generd ruleto thefacts of the case beforethem.... Prosser, Torts (4th Ed.) 88 54, p.
335."
Clohessyv. Bachelor, 675A.2d 852, 862-63 (Conn. 1996) (emphasisadded). Thestandard ultimately
adopted by Connecticut is virtudly identicd to the Entex sandard. 1d. The Connecticut high court’s
explandtion establishes why theremust be gpedific limitations upon the sandard for bystander recovery for
emotiond disiress damages
113.  Allowing Sachfidd’s daim would expose the defendantsto unlimited ligaility. Every personwho
witnessad this horrible acadent could bring suit. There mugt be somelimit to foreseeghility. Thislimit has
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been st by Entex, and Snce Satchfidd, unrdated to any of thevictimsof thisunfortunate accident, cannot
sidy Entex, this assgnment iswithout merit.

114.  Inanatempt to avoid summary judgment, Satchfidd submitted hisaffidavit wheran hedlegesthe,
while accompanied by afriend and his son, he was “in [hig vehide preparing to leave the sarvice daion
whenahuge exploson ensued. [Sachfidd g vehide was goproximatdly 5 feet away from the exploson.
[He] was in immediate fear of immanent [9c] deeth or injury to [himsdf] and [hig son and friend.”
Sachfidd then goes on to restate the dlegations of his complaint rdated to the horror he witnessed during
and dfter the exploson, and condudes by gating that the inadent caussd him to “suffer from emotiona
shock and traumd’, leaving him with “permanent psychologicd injury” for which he has recaved
psychologicd trestment.”

115. Thetrid court determined thet Satchfield could not recover basaed upon fear of injury to his son
because he “falled to establish that his son was a‘victim' of the fire and explosion, i.e, his son did not
sudanany piyscd harm.” Entex, 414 So. 2d at 444. See also Campbell v. Beverly Enterprises,
724 F. Supp. a 442 (norecovery for third-party menta distresswithout specific and seriousphysicd injury
to anather with whom plaintiff shares adose rdationship).” We find no fault with the trid judge' s ruling
on thispaint.

116. Regading Sachfidd s dlegations tha he was in immediate fear of imminent death or injury, his
complant makes no such dlegations, nor does his gppdlate brief. Satchfidd dleges nothing morethan a
bystander damfor emationd disress Hisentiredamiscentered on hiswitnessing the horror experienced
by the victims of the exploson. Thus, basad on Entex, thetrid court did not ar in dismissng hisdaim.

Thisassgnment iswithout merit.



Il.  Allegations of gross negligence and punitive damages awar ded to
others?

117. Sachfidd arguesthat the sandard for bystander recovery for emationd didress as st forth in
Entex, isnat goplicable because the defendants are “ charged with willful, wanton and grosdy negligent
conduct.® A smilar argument was dismissad by the federd district courtin Moore v. Kroger Co.:
Fantff inggsthat Campbell expandsEntex by dlowing family membersto recover for
emoationd didress even if they are outsde the zone of danger and outside the range of
iImmediate sensory perception where the negligence isgrass or wanton, asisarguebly the
case herein. In other words, as the severity of the negligence increases so should the
soope of foresaedble plaintiffs
Moore, 800 F. Supp. a 433. Thedidrict court then hdd thet the plantiff’ sargument was* anineccurate
characterization of Missssppi law.” 1d. The court flatly rgected the plaintiff’ s argument that the scope
of foresseahility should be expanded as the severity of the negligenceincreases. 1d. at 433-34.

118. ThisCourt cited M oore with goprova in Summers, 759 So.2d at 1210. In Summerswedd

not disinguish the digrict court’ sholding in Moore.

119. SAdhfidd dtes a hogt of cases deding with emotiona disiress and grosdy negligent conduct;
however, none of them are bystander cases. Because Satchfidd cites no pertinent or persuasive authority
whichstlandsfor the proposition he asks usto accept, and because thereis goplicable law to the contrary,

we must condude thet thetrid court properly dismissad hisdams This assgnment iswithout merit.

2Satchfield argues that because punitive damages were awarded to victims of the explosion and
their survivors, he should be entitled to the same. Such damages were not awarded, however, based on
any bystander emotiond digtress clams. Additiondly, the facts and circumstances regarding the entry of
the judgment are not set forth in the record. These facts are, therefore, improper for our consideration.

3Although Satchfidld argues that this issue was not proper for the trid judge’ s consideration since
it was not raised by the defense in its maotion for summary judgment, the issue was clearly raised in the
defense’ srebuttal to the plaintiff’ s response to defense motion for summary judgment.
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CONCLUSION

120.  Thereisno doubt thet the exploson was a traumetic and life changing experience for Satchfidd.
His dameages are well-documented and not put into question by the defendants. However, based on the
law of thisState, he hasno meansof recovery. Foreseeability must end somewhere. Entex saysthet, with
bysander dams it endswith injury to adoserdaive. Noneof Sachfidd srdativeswereinjuredinthis
tragedy. Thus thetrid court's grant of the defendants mations for summeary judgment is afirmed in dl
respects.
121. AFFIRMED.

SMITH, CJ.,, WALLER, PJ., EASLEY, CARLSON AND DICKINSON, JJ.,

CONCUR. GRAVES, J.,CONCURSIN RESULT ONLY. DIAZ AND RANDOLPH, J3J.,
NOT PARTICIPATING.



